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NATIONAL COMPANY LAW APPELLATE TRIBUNAL

PRINCIPAL BENCH, NEW DELHI

Company Appeal (AT) (Insolvency) No. 677 and S00 of 2021

1. Company Appeal (AT) (Insolvency) No. 677 of 2021

[Arising out of Order dated 07 June 2021 in I.A. No. 449/MB/C-I1/2021
in C.P (IB) No.4258/MB/C-I1/2019) passed by the Adjudicating
Authority/National Company Law Tribunal, Mumbai Bench, Mumbai]

IN THE MATTER OF:

1. SESA Group Employees Provident Fund
Through its Authorised Signatory
Karan Kumar Kejriwal
(SESA Ghor, 20 EDC Complex, Patto,
Panaji, Goa - 403001

2. SESA Resources Ltd
Employees Provident Fund
Through its Authorised Signatory
Milagrina De Souza Eremita
(SESA Ghor, 20 EDC Complex, Patto,
Panaji, Goa - 403001

3. SESA Mining Corporation Ltd
Employees Provident Fund
Through its Authorised Signatory
Tina Lakhani
(SESA Ghor, 20 EDC Complex, Patto,
Panaji, Goa - 403001

Versus

1. Dewan Housing Finance Corporation Ltd
Through its Administrator
Warden House, 24 Floor
Sir P.M. Road, Fort, Mumbai - 400001
Email: dhfladministrator@dhfl.com

2. Committee of Creditors of Dewan
Housing Finance Corporation Limited
Also, through Union Bank of India
Warden House, 2" Floor
Sir P.M. Road, Fort, Mumbai — 400001
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Appellant No.2

Appellant No.3
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Email: advsonutandon@gmail.com
raunak.dhillon@cyrilshroff.com Respondent No.2

3. Piramal Capital & Housing Finance Ltd
Through its Managing Director
4th Floor, Piramal Tower
Peninsula Corporate Park
Ganpatrao Kadam Marg,
Lower Parel West, Mumbai
Maharashtra - 400013 Respondent No.3

4. Catalyst Trusteeship Limited
(Formerly Gda Trusteeship Limited)
Gda House, Plot No.85
Bhusari Colony (Right)
Paud Road, Kothrud, Pune - 411038

Present:

For Appellant : Mr Gopal Jain, Sr Advocate with Mr Pallav Mongia,
Ms Tanishka Khatana, Advocates.

For Respondent : Mr Raunak Dhillon, Ms Madhavi Khanna,
Mr Shubhankar Jain, Mr Animesh Bisht and
Ms Saloni Kapadia, Advocates for R-2, COC.
Mr Ashish Bhan, Ms Chitra Rentala, Ms amriddhi
Shukla, Mr Ketan Gaur, Mr Kaustub Narendra, Ms
Lisa Mishra, Mr Aayush Mitruka and Mr Vishal
Hablani, Advocates (for Piramal Capital &
Housing Finance Ltd., SRA)

With
2. Company Appeal (AT) (Insolvency) No. 800 of 2021

IN THE MATTER OF:

BALCO Employees Provident Fund
Through Gaurav Garg

Bharat Aluminium Company Ltd
Finance Department, Admin Building
Balco Nagar, Korba

Chhattisgarh State - 495684 Appellant
Versus
1. Dewan Housing Finance Corporation Ltd

Through its Administrator
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Warden House, 24 Floor
Sir P.M. Road, Fort, Mumbai - 400001

Email: dhfladministrator@dhfl.com Respondent No.1
2. Committee of Creditors of Dewan
Housing Finance Corporation Limited
Also, through Union Bank of India
Warden House, 24 Floor
Sir P.M. Road, Fort, Mumbai — 400001
Email: advsonutandon@gmail.com
raunak.dhillon@cyrilshroff.com Respondent No.2
3. Catalyst Trusteeship Limited
(Formerly Gda Trusteeship Limited)
Gda House, Plot No.85
Bhusari Colony (Right)
Paud Road, Kothrud, Pune - 411038 Respondent No.3
Present:
For Appellant : Mr Gopal Jain, Sr Advocate with Mr Pallav
Mongia, Ms Tanishka Khatana, Advocates.
For Respondent : Mr Raunak Dhillon, Ms Madhavi Khanna, Mr
Shubhankar Jain, Mr Animesh Bisht and Ms
Saloni Kapadia, Advocates for R-2, COC.
Mr Ashish Bhan, Ms Chitra Rentala, Ms
Samriddhi Shukla, Mr Ketan Gaur, Mr Kaustub
Narendra, Ms Lisa Mishra, Mr Aayush Mitruka
and Mr Vishal Hablani, Advocates (for Piramal
Capital & Housing Finance Ltd., SRA)
Glossary
SGEPF SESA Group Employees Provident Fund
SMCLEPF SESA Mining Corporation Limited Employees
Provident Fund
SRLEPF SESA Resources Limited Employees Provident Fund
Impugned Order Impugned Order dated 07.06.2021
NCLT National company Law Tribunal
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NCLAT National Company Law Appellate Tribunal

[&B Code/ Code Insolvency and Bankruptcy Code

CIRP Corporate Insolvency Resolution Process

Catalysts Catalyst Trusteeship Limited

CoC Committee of Creditors

Successful Piramal Capital & Housing Finance Limited

Resolution

Applicant

EPF Act Employees Provident Fund and Miscellaneous
Provisions Act, 1952

Employer SESA Group, SESA Mining and SESA Resources
and BALCO

BOT Board of Trustees

SESAs Class Classes of NCD holders under SESA entities

CD Corporate Debtor

PF Provident Fund

CORAM:

Hon'ble Mr Justice M. Venugopal, Member (J)
Hon'ble Mr V. P. Singh, Member (T)
Hon'ble Dr Ashok Kumar Mishra, Member (T)

JUDGMENT
(Virtual Mode)

[Per; V. P. Singh, Member (T)]

1. These Appeals are filed by the Appellants herein, i.e., SESA Group
Employees Provident Fund (hereinafter referred to as "SGEPF"), SESA Mining
Corporation Limited Employees Provident Fund (hereinafter referred to as

"SMCLEPF") and SESA Resources Limited Employees Provident Fund
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(hereinafter referred to as "SRLEPF") under Section 61(3) of the Insolvency and
Bankruptcy Code, 2016 (hereinafter referred to as "Code") against the impugned
order dated 07.06.2021 (hereinafter referred to as "Impugned Orders") passed by
the  Adjudicating Authority, Mumbai Bench (hereinafter referred to as
"Adjudicating Authority") in [.A. No. 449/MB/C-1I/2021, in C.P (IB) No.
4258 /MB/C-1I/2019). The Adjudicating Authority, while passing the said order
approving the Resolution Plan submitted by Piramal Capital & Housing Finance
Limited (hereinafter referred to as "the Successful Resolution Applicant"), failed
to appreciate the grave consequences of allowing the said Resolution Plan and
the plight of thousands of PF Holders who would face the prospect of losing their
entire savings accumulated by them during their life, which was invested with
the Corporate Debtor by their respective provident funds (The Appellants in this

case).

Instead of complying with such direction passed by the Adjudicating
Authority, the CoC has now refused to reconsider the distribution method. The
Adjudicating Authority ought not to have approved the Resolution Plan until the
CoC considers the distribution method directed by the Adjudicating Authority.
This is without prejudice that the CoC had no entitlement to deal with the funds

of the PF holders since it is beyond the scope enshrined in the Code.

2. Furthermore, in the 20th COC meeting (Voting Resolution 1) held on

17.06.2021, the COC, even after reconsidering the existing distribution plan,
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failed to consider the plight of the PF holders and proposed to pay only 40% of

the admitted claim. The relevant excerpt from the aforementioned meeting to

produced hereunder:

3.

"All unsecured NCD holders in Category 1, Category 2 and
Category 3 and unsecured NCD holders which are Retirement
Funds (i.e. Pension Funds, Provident Funds, Gratuity Fund,
Superannuation Funds etc.) be paid in an amount in cash which
is equal to approximately 40% of their respective admitted
claims, similar to the recovery of the Secured Financial

Creditors (who have voted in favour of the Resolution Plan)."

The order passed by the Adjudicating Authority approving the Resolution

Plan may be set aside on the following grounds.

a. The said Resolution Plan is in contravention to the provisions of The
Employees' Provident Fund and Miscellaneous Provisions Act, 1952
(hereinafter referred to as "EPF Act") and the Constitutional mandate.
Therefore, it is submitted that the Provident Funds parked with the
Corporate Debtor are beyond the provisions of the Code and cannot be
dealt with under the Code as well as by the statutory authorities created

by the Code.

b. The Administrator failed to consider and appreciate that the CoC
has overlooked the genuine, valid and legally tenable concerns of the

Appellant and has passed various shocking resolutions, which are entirely
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against the interest of the Appellant who deposited their hard-earned

Money in hope for a better life.

C. The Administrator failed to consider and appreciate that the Money
invested by the pension fund and PFs does not belong to the Corporate
Debtor and is related to the employees. Therefore it should be released first

(in total) before any other repayments begin.

d. The allocation of the Resolution Amount is entirely contrary to law.
The Resolution plan passed by the CoC to the extent that the PF Holders

/ Appellants are concerned to be set-aside/modified.

e. The repayment of Money to the EPF holders via their respective
Provident Fund Trusts is the mandate of law, which the Respondents have
not fulfilled, nor even proposed to be fulfilled. Thus, the said Resolution
plan and the minutes of the 18th CoC meeting were contrary to law, illegal

and are void to the extent indicated above.

f. In fact, the Adjudicating Authority in the Impugned Order observed
that the PF Holders should get fair, increased share money out of the
Resolution Plan and thus directed the Committee of Creditors (from now
on referred to as "COC") to reconsider the distribution method and
distribution amongst members of CoC to not put the PF holders and other

small investors to more risk. The Hon'ble Tribunal observed the following-
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“-we are of the considered view that considering the
number of small investors running into lakhs, senior
citizens, who had deposited their hard earned savings,
have to meet various expenses especially in this Covid-
19 Pandemic situation, loss of jobs to number of
depositors, to meet other essential needs the employees
of the PF Trust which is the Money they would get at the
time of , after superannuation. Therefore, are of the
considered view that they should get a fair, increased
share money out of the Resolution Plan. Since FSP is a
different nature of company than a normal Corporate
Debtor, where in thousands, Lakhs of Small Investors
invest their funds for a reasonable interest income to take
care of their needs. Its generally considered that
investment in Fixed Deposit, NCDs are low risk
investment than investing in Equity Shares therefore
these small investors should not be put to more risk, take
more hair cut than the stronger financial institutions viz
Banks, Financial Institutions and accordingly for this
limited purpose we direct the COC to reconsider their
distribution method, distribution amongst various
members of CoC within two weeks from today and report

the same to this Adjudicating Authority."

g. Thus, there is a material irregularity in the exercise of powers by the

Resolution Professional/ Administrator during the CIRP process.

4. The Employees' Provident Funds Framework in India provides provident

funds, pension funds and deposit linked instruments for employees in factories
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and other establishments. The EPF Framework has been brought into force
keeping in view the Directive Principles of State Policy enshrined under Articles
38 and 43 of the Constitution of India. Article 38 mandates that the State strive
to ensure equalities in income and eliminate inequalities in status, facilities and
opportunities amongst individuals in different vocations. Article 43 further
mandates that "The State shall endeavour to secure to all workers a living

wage and a decent standard of life."

5. Pursuant to the above stated Directive Principles, social welfare laws have
been enacted by the State, which casts an obligation on industries and other
establishments to follow certain directions as regards manner, quantum and
payments of wages/salary etc. to its employees. The EPF Act has been enacted
to further the said objectives, as is evident from the following extracts of the
'Statement of Objects and Reasons' of the EPF Act:

"Considering the various difficulties, financial and
administrative, the most appropriate course appears to be the
institution compulsorily of contributory provident funds in
which both the worker and the Employer would contribute.
Apart from other advantages, there is the obvious one of
cultivating among the workers a spirit of saving something
regularly. The institution of a provident fund of this type would
also encourage the stabilisation of a steady labour force
industrial centres."

Therefore, the EPF Act provides for contributory provident funds in

industries to which the said Act is applicable. Under the EPF Act, the EPF
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Scheme has been framed for the establishment of provident funds under the said
Act for employees of establishments provided therein or as notified by the Central

Government, from time to time.

6. It is settled law that the Employee's Provident Fund and Miscellaneous
Provisions Act is a welfare legislation. When certain benefits are extended to the
labourers/employees in welfare legislation, the same cannot be denied on
specific technical grounds. It is the constitutional obligation of the Court to see
that the low-income families struggling to meet out their day-to-day expenditures
are saved. The Hon'ble Supreme Court has long settled the various dimensions
of Article 21. It held that the right to "live" is not merely confined to physical
existence, but it includes within its ambit the right to live with human dignity.
7. Further, Article 38 of the Indian Constitution provides the State to secure
a social order to promote the welfare of the people. Accordingly, the State shall
strive to promote the welfare of the people by securing and protecting as
effectively as it may a social order in which social, economic and political justice
shall inform all the institutions of national life. The State shall, in particular,
strive to minimise the inequalities in income and endeavour to eliminate
inequalities in status, facilities and opportunities, not only amongst individuals
but also amongst groups of people residing in different areas or engaged in
different vocations. The Court further observed:

"23. Employee's Provident Fund Act is one such Act enacted

for the purpose of achieving -constitutional perceptions.
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Therefore, this Court is of the opinion that the provisions
contained in such Act to be given paramount importance,
more specifically, in the matter of settlement of
provident Fund to the employees/labourers."
8. A bare perusal at the legislative history of the Code would show that the

Provident Fund dues should get priority over all other debts, including secured

creditors and therefore, need to be protected at all stages of Resolution.

9. For the same reason, the provident Fund, the pension fund, and the
gratuity fund should not be included in the liquidation estate assets and estate
of the Bankrupt. The dues payable under the Employees' Provident Funds and
Miscellaneous Provisions Act, 1952 are statutory dues, ultimately owed to the
workers. It forms an intrinsic part of their right to life enshrined under Article

21 of the Constitution.

10. Applying the same principle, Section 155 of the Code stipulates that the
estate of the bankrupt shall include all property belonging to, or vested in the
bankrupt at the bankruptcy commencement date other than, inter alia, all sums
due to any workman or employee from the provident Fund, the pension fund,
and the gratuity fund. Similarly, gratuity funds of workers are safeguarded from
being attached when the Employer is winding up or in liquidation. Therefore, in
harmony with the above-said provision of the Code, it excludes the gratuity fund
of workers who may be in possession of the Corporate Debtor from being part

of the liquidation estate or the estate of the bankrupt. Moreover, since the
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provident funds, pension funds, and gratuity funds provide a social safety net
for workers and employees, the proceeds from such funds have been secured.
Therefore, they shall not be included in the liquidation estate assets or the

bankrupt's estate.

11. Thus, it is clear that the Code deliberately and expressly keeps the
Provident Fund and Pension Fund arrears away from the clutches of the
authorities created under the Code. These dues are well-protected under the
Code as the Resolution Professional can take control and custody of the
liquidation assets' only after liquidating the entire dues payable by the
Corporate Debtor under the EPF & MP Act's provisions 1952. In other words,
these dues should be paid on priority well before the commencement of the
liquidation process itself. They should not be subject to the mercy of the

creditors or the priority ladder of the waterfall mechanism.

12. Furthermore, it is submitted that it is not a case of conflict between the
provisions of the EPF & MP Act and the Code. On the other hand, the 'provident
fund' and the 'gratuity fund' are not the assets of the 'Corporate Debtor,' there
being specific provisions. Therefore, the application of Section 238 of the I & B
Code does not arise. Thus, the Adjudicatory Authority should have directed the
Resolution professional to release the total amount of provident Fund, including
the interest thereon in terms of the provisions of the EPF & MP Act, 1952

immediately, before approving the Resolution plan. However, the Impugned
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Order passed by the Ld. Adjudicating Authority violates the aforesaid statutory
mandate. It defeats the very object of the EPF Act, thereby effectively leaving the
Appellant remediless and rendering the protected beneficiaries of the provident

funds helpless.

13. It is pertinent to note that special welfare legislation enshrined the
employee's right to claim his Provident Funds. Therefore the provident Fund
cannot be touched by the CoC during the resolution process because of the
statutory mandate. Moreover, if the CoC were allowed to deal with the funds
above belonging to the PF Holders, that would create an anomaly considering
that PF funds are to be dealt with following the Statutory mandate under the
EPF Act. Therefore, entrusting the CoC with such powers would only defeat the

very purpose of the welfare legislation that the EPF Act is.

14. The CoC is not empowered to deal directly with the PF holder's funds.

Therefore, the same funds cannot be severed from the PF holders by the CoC
indirectly by confining the Appellant in the priority list. If permitted, it will
empower the Authorities to do something indirectly that they are not empowered

to do directly.

15. It is essential to bear in mind that as per the provisions of Section 17(3)(a)

of the EPF Act, which specifies that the Appellant had a mandatory obligation

and compulsion to invest certain funds of its employees to secure the future of
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thousands of people employed by it. The relevant extracts of the said provisions

are;

"17. Power to exempt.-

(3) Where in respect of any person or class of persons
employed in an establishment as the exemption is granted
under this Section from the operation of all or any of the
provisions of any scheme (whether such exemption has been
granted to the establishment wherein such person or class of
persons is employed or to the person or class of persons as

such), the Employer in relation to such establishment-

(a) shall, in relation to the provident Fund, pension and
gratuity to which any such person or class of persons is
entitled, maintain such accounts, submit such returns, make
such investment, provide for such facilities for inspection and
pay such inspection charges, as the Central Government may

direct;."”

16. Under the EPF Framework, an employer (to whom the EPF Act is

applicable) is required to establish a Board of trustees for the management of

the provident Fund under the directions of the Central Government. The

management and the operation of the provident Fund shall vest in the Board of

Trustees who will be accountable to the Emplovees Provident Fund Organisation.

Furthermore, under the EPF Framework, the Employer must make payments

(contributions) to the Provident Fund. The said requirements are provided as

follows:
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a. Under S.6 of the EPF Act read with paragraph 29 of the EPF Scheme,
contribution to be paid in the provident Fund by the Employer has been
provided; which shall be 10% or 12% of the basic wages, as applicable,
dearness allowance and retaining allowance, if any, payable to each of the

employees;

b. Under paragraph 27AA of the EPF Scheme, the Employer is duty-
bound to transfer to the Board of Trustees the contributions payable to
the provident Fund by himself and the employees as the rate prescribed
under the EPF Act by the 15th of each month following the month for which

contributions are payable;

C. Under S. 7Q of the EPF Act read with paragraph 27AA of the EPF
Scheme, an employer would be liable to pay simple interest at the rate of
12% per annum or at such higher rate which may be specified, for any
amount due from the Employer under the EPF Act from the date on which

the amount has become so due till the date of its actual payment.

However, the CoC, Successful Resolution Applicant and the Administrator

failed to appreciate that the investments above parked with the Corporate Debtor

bv the Appellant is an asset of the workmen and is liable to be paid back in toto.

Moreover, the Adjudicating Authority acted in complete disregard of the

Appellant's obligation under the statutory provisions mentioned above. Hence,
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the security mechanism under the EPF Act stands eroded by the Impugned

Order.

17.

Appellants Submissions

Facts

1. Under S. 17 of the EPF Act, SESA Group, SESA Mining and SESA
Resources and BALCO (from now on referred to us "Employer"), had
incorporated their respective Employees' Provident Fund Trusts, namely-

SESA Group Employees' Provident Fund Trust, SESA Mining Employees'

Provident Fund Trust, SESA Resources Employees' Provident Fund Trust

and BALCO Emplovees' Provident Fund Trust.

2. The Trusts described above have their respective Board of Trustees
(from now on referred to as "BOT") to, inter-alia, manage the affairs of these
Trusts and funds. It is pertinent to note that such Trustees, at all times,
are accountable to the welfare of the Trust and its beneficiaries, which are

the Employees.

3. Further, under the scheme of the EPF Act, the Trusts are mandated
to deposit the Employees' contribution and their contribution in the

account of their respective EPF Trusts.

4. Once such transaction is successfully executed, the monies are
now the property of the Trust, and the Employer has no ownership rights

over the same.
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5. However, it should be noted that the monies collected in the Trust

Account have to be invested in securities under para 52 of the EPF

Scheme.

6. Under such duty, the Trusts had individually invested certain

portions of such Money in the NCDs floated by DHFL. The total corpus

invested was approximately 11 Crores (SESA) and 19 Crores (BALCO).

7. In the Resolution Plan, the Appellants (Trusts above) were deemed
to be consenting Financial Creditors and accordingly were accorded

40.12% of their admitted claims.

8. Moreover, the Hon'ble SC in the case of M/s Motilal Padampat Sugar
Mills vs State of UP& Ors (1979 (2) SCC 409) held in Para 28. "...It may
also be noted that promissory estoppel cannot be invoked to compel the

Government or even a private party to do an act prohibited by law."

II. Applications Filed

1. Application to amend the Memo of Parties, to bring on record the

names of Board of Trustees for SESA - Filing No.-9910110/05587/2021

2. Application to amend the Memo of, to bring on record the names of

Board of Trustees for BALCO - Filing No.- 9910110/05625/2021

3. Application for Impleadment- Hindustan Zinc Limited Employees'

Contributory Provident Fund Trust vs DHFL & Ors. ( IA 1788 of 2021 )
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III. Appellants are different from other NCD holders?

1. The Appellants being an exempted EPF Trust had a statutory
obligation and a duty to invest, under Para 52 of the EPF Scheme read
with sub-para 17 of Appendix A;

Para 52: Investment of Money belonging to Employees' Provident

Fund - "(1) All Money belonging to the Fund shall be deposited in

the Reserve Bank or the State Bank of India or such other Scheduled

Banks as may be approved by the Central Government from time to

time or shall be invested subiject to such directions as the Central

Government may from time to time give, in the securities mentioned

or referred to in Section 20 of the Indian Trusts Act, 1882 (11 of

1882), provided that such securities are payable both in respect of

capital and in respect of an interest in India."

Appendix A -Sub para 17-

"17. The Board of Trustees shall invest the monies of the provident

Fund as per the directions of the Government from time to time. Failure

to make investments as per directions of the Government shall make

the Board of Trustees separately and jointly liable lo surcharge as

may be imposed by the Central Provident Fund Commissioner or his

representative.”

2. Under the second leg of para 52, which reads - "All money belonging

to the Fund..... shall be invested subject to such directions as the Central
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Government may from time to time give...", the Appellants were restricted

to invest only in securities prescribed by the Government and hence only

had limited options to invest in securities like - AA credited institutions

under the Notification by Ministry of Labour and Employment, 2015

(23.04.2015) (from now on referred to as "2015 Notification"). On the other

hand, investments made by other NCD holders are without such

limitations. The Appellants, therefore, clearly cannot invest such funds on

their whims and fancies.

3. Despite the Money being invested in the NCDs of the Corporate
Debtor, the nature of such Money so invested will be for the welfare of the
employees. This is because the right of all other creditors over the
company's assets is a property right. In contrast, PF dues of workers are
a facet of Right to Life because the workmen all through their life save
some portion of the hard earnings for their later life after retirement.

Therefore, if such sums are being interlinked on par with debts of the

company's creditors, secured or unsecured as the case mayv be, then it is

nothing but diluting the most valuable and inalienable right of a person

on par with a property right subordinate to right to life. (Precision

Fasteners Ltd vs Employees Provident Fund Organization, Thane, 2018
SCC OnLine NCLT 27284, Para 30). Given the nature of such EP funds,

the legislature's intent is, therefore, to regulate the same at all times. In
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contrast, no other NCD is of such a nature to be under such a strict watch,

and thus, EPF must be protected at all costs.

4. The contributions made by the Appellants are mandated by statute

and are thus not with a profit-making objective. Sub para 21 of Appendix

A mandates the Board of Trustees to credit incentives to the trust account.
This essentially shows that such investments are only for the benefit of the
employees and not otherwise. In contrast, the investments made by other

NCD holders are made with a profit-making intention.

5. The investments made by Appellants are under a special welfare
legislature and, therefore, accords the Appellants a special status. Not
every NCD holder comes within the purview of such strict statutory and

constitutional mandate.

IV. EPF Act will hold the field qua the PF money lying with the

Corporate Debtor

1. No provision under IBC deals with the Money transferred to the

account of the Board of Trustees.

2. It is essential to note that the Code does not distinguish between the
Employees of the Corporate Debtor and the Employees of any other
establishment, qua their rights over their Provident Fund amounts.

Section 36 (4) of the IBC enumerates the list of assets that shall not be
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included in the liquidation estate and shall not be used for recovery in the

liquidation: -

(a) assets owned by a third party which are in possession of the

Corporate Debtor, including-

(i) assets held in Trust for any third party;

(i1) bailment contracts;

(iii) all sums due to any workmen or employee from the

provident Fund, the pension fund and the gratuity

fund;

3. It is essential to note three things. First, all the sums due to any
workmen or employees from PF are third-party assets. Second, that sub-
section (iii) of S. 36 (4)(a) uses the word "any workmen or employee", which
means that the Code envisages no such distinction between the PF of the
employees of the Corporate Debtor and the PF of the employees of any
other establishment. Third, the language used in S. 36(4)(a)(iii) is "all sums
due to any workmen or employee from the PF.." which means the
investments made in the Corporate Debtor from the Provident Funds owed

created by a third party.

4. The intent of the 2015 Notification r/w S. 14 of the EPF Act will show

that the Government intends to regulate the Money at all times, even when

invested. S. 14 of the EPF Act ascribes criminal liability to whoever makes
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or causes false statements or representation to avoid payment under the

EPF Act.

"S. 14. Penalties - (1) Whoever, for the purpose of avoiding any
payment to be made by himself under this Act, the Scheme, the
[Pension] Scheme or the Insurance Scheme]] or of enabling any other
person to avoid such payment, knowingly makes or causes to be
made any false statement or false representation shall be punishable
with imprisonment for a term which may extend to [one year, or with

fine of five thousand rupees, or with both.]."
5. The Money so transferred is not the Employer's property but now

vests with the Trustees.

V. Important provisions of EPF & MP Act

1. S. 5. Employees' Provident Fund Schemes. - Empowers the

Central Government to frame a scheme called the "Employees Provident

Fund Scheme".

2. S. 17. Power to exempt - Provides for conditions for exemption, (a)

(the Employer) shall, a